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Donald M. Peters 005929
Kristin M. Mackin 023985
LaSOTA & PETERS, PLC

722 East Osborn Road, Suite 100
Phoenix, Arizona 85014
Telephone: (602) 248-2900
Facsimile: (602) 248-2999
dpetersi@lasotapeters.com

Timothy M. Hogan, 004567
Arizona Center for Law

In the Public Interest

202 E. McDowell, Suite 153
Phoenix, Arizona 85004-4533
Telephone: {602)258-8850
thogan(@aclpi.org

Attorneys for Plaintiffs

IN THE SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY
SHARON NIEHAUS, ARIZONA No.
SCHOOL BOARDS ASSOCIATION,
ARIZONA EDUCATION COMPLAINT
ASSOCIATION and ARIZONA
ASSOCTATION OF SCHOOL

BUSINESS OFFICIALS,

Plaintiffs,
Vs.

JOHN HUPPENTHAL in his capacity
as Arizona Superintendent of Public
Instruction,

Defendant.

Plaintifis allege as follows:
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1. Plaintiff Sharon Niehaus is a resident of Arizona and the parent of a
student with disabilities. She is also a member of the Governing Board of
Contintental Elementary School District No. 39 of Pima County, Arizona.

2. Plaintiff Arizona School Boards Association (ASBA) is a nonprofit,
nonpartisan organization that represents the governing boards of more than 240
school districts in Arizona. ASBA frequently represents its members’ interests in
litigation that affects school districts.

3. Plaintiff Arizona Education Association (AEA), a nonpartisan and
nonprofit corporation, is a professional association with more than 31,000
members. AEA’s members consist of active and retired teachers and other
employees of Arizona’s public schools who are committed to keeping the promise
of quality public education.

4, Plaintiff Arizona Association of School Business Officials (AASBO)
is a nonprofit professional organization. It provides support and opportunities for
professional development to individuals in the field of education who provide
various kinds of management services to school districts. AASBO often represents
the views of school business officials on matters of common interest.

5. All Plaintiffs are Arizona taxpayers. They have standing to bring
this action pursuant to A.R.S. § 35-213, which authorizes taxpayers to sue to

enjoin illegal payments of public funds.
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6. Pursuant to A.R.S. § 35-213(A), ASBA made a request that the
Attorney General commence this action on June 28, 2011. Sixty days elapsed
without action by the Attorney General. Plaintiffs are therefore authorized to bring
this action by the terms of A.R.S. § 35-213(A). As required by that statute, ASBA
has posted the required bond with the Clerk of this Court.

7. Defendant John Huppenthal (*Huppenthal™) is Superintendent of
Public Instruction for the State of Arizona. At issue in this case is the legality of
expenditures that a statute authorizes the Arizona Department of Education to
make. Huppenthal is vested with all executive and administrative functions of the
Arizona Department of Education. A.R.S. § 15-231(B)(2); see also Ariz. Const.
art. | 1, § 2. He also has the power to direct the performance of executive and
administrative functions of the Department. A.R.S. § 15-251(6). Huppenthal
therefore has the legal authority to prevent disbursements pursuant to the statute in
question.

8. In early 2011, the Arizona Legislature passed S.B. 1553, S.B. 1553
authorizes the Department of Education to disburse public funds as “scholarships.”
The scholarships may be used to pay tuition and fees at religious and other private
schools.

9. For a student to obtain a scholarship pursuant to S.B. 1553, the

student’s parent must promise not to enroll the qualified student in a school district
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or charter school, and to release the school district from all obligations to educate
the qualified student.

10.  8.B. 1553 violates the Aid Clause, found at Article 9, Section 10 of
the Arizona Constitution. That clause provides, “No tax shall be laid or
appropriation of public money made in aid of any church, or private or sectarian
school, or any public service corporation.”

11.  S.B. 1553 also violates Article 2, Section 12 of the Arizona
Constitution, which is known as the Religion Clause, That clause provides in
pertinent part that “[n]o public money...shall be appropriated for or applied to any
religious worship, exercise, or instruction....”

12.  S.B. 1553 is also invalid because it conditions the availability of a
public benefit on a waiver of constitutional rights. Such waivers are prohibited for
reasons of public policy.

13.  Upon information and belief, Plaintiffs allege that Huppenthal will
disburse funds pursuant to the unconstitutional enactment unless restrained by a
court.

14.  Defendant Huppenthal should therefore be preliminarily and
permanently enjoined from permitting any disbursements of public funds pursuant

to the authority of S.B. 1533.
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15.  Plaintiffs are entitled to recover its attorneys’ fees pursuant to A.R.S.
§ 35-213(C). Alternatively, Plaintiffs request attorneys’ fees pursuant to the
Private Attorney GGeneral Doctrine.

16.  Wherefore, having fully pleaded, Plaintiffs request judgment (a)
preliminarily and permanently enjoining Defendant Huppenthal from disbursing
any funds pursuant to S.B. 1553, (b) awarding Plaintiffs their costs and attorneys’
fees, and (c) granting such other and further relief as the Court deems just and

proper.

September Zl? ;,2011.

(o) s

Donald M. Peters

Kristin Mackin

LaSota & Peters, PL.C

722 E. Osborn, Suite 100
Phoenix, Arizona 85014
Telephone: (602) 248-2900

Timothy M. Hogan

Arizona Center for Law

In the Public Interest

202 E. McDowell, Suite 153
Phoenix, Arizona 8§5004-4533
Telephone: (602)258-8850

Attorneys for Plaintiffs



